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DEPARTME_NT OF TRANSPORTATION
Federal Aviation Administration

14 CFR Part 129

EDocket No. FAA-1898-4758; Notice No. 98—
7 FAR-9S 475§ - |

RIN 2120-AG13

Security Programs of Forelgn Air
Carriers

AGENCY: Federal Aviation
Administration (FM), DOT.

ACTION: Notice of Proposed Rulemaking
(NPRM); notice of public meeting;

SUMMARY: The FM proposes to amend
the existing airplane operator security
rules for foreign air carriers ang foreign
operators of U.S. registered aircraft. The
proposed rule would implement
provisions of the Antiterrorism and
Effective Death Penalty Act of 1996. The
proposed rule would condition the
Administrator’s acceptance of a foreign
air carrier’s security program on a
findingthat the security program
requires adherence to the identical
security measures that the
Administrator requires U.S. air carriers
serving the same airports to adhere to.
The proposed rule is intended to
increase the safety and security of
passengers aboard foreign air carriers on
flights to and from the United States. In
addition, the FM is announcing a - =
public meeting on the NPRM to provide
an additional opportunity for the publie:
to comment.

patEs: Comments must be submitted on
or before March 23, 1999,

A public meeting will be held on
February 24, 1999:
appresses: The public meeting will be
held at the Federal Aviation
Administration, 800 Independence.
Ave., SW, Washington, D.C., in the main
auditorium on the 3rd Floor.
Registration: 8:30 a.m.;Meeting:9:00
a.m.-5:00p.m.

Comments on this proposed
rulemaking should be mailed or
delivered In duplicate, to: U.S.
Department of Transportation Dockets,
Docket No. FAA-19964758,400
Seventh Street, SW, Room Plaza 401,
Washington, DC 20590. Comments may
also he sent electronically to the
following internet address: 3~NPRM-
CMTS@faa.gov. Comments may be filed
and/or examined in Room Plaza 401
between 10 am. and 5 p.m. weekdays
except Federal holidays. Written
comments to the docket will receive the
same consideration as statements made
at the public meeting.

Comrgents that include or reference
national security information or

sensitive security information should
not be submitted to the public docket.
These comments should be sent to the
following address in a manner
consistent with applicable requirements
and procedures for safeguarding
sensitive security information: Federal
Aviation Administration, Office of Civil
Aviation Security Operations, Attention:
FM Security Control Point, Docket No.
FM-19984758,800 Independence --
Avenue, SW., Washington, D.C. 20591,
FOR FURTHER INFORMATION CONTACT:
Moira A. Lozada, Office of Civil
Aviation Security Policy and Planning,
Civil Aviation Security Division (ACP~
100), Federal Aviation Administration,
800 Independence Ave., SW., s
Washington, D.C. 20591; telephone -
(202) 267-5961.

Requests to present a statement at the
public meeting on the Security
Programs of Foreign Air Carriers NPRM
and questions regarding the logistics of
the meeting should be directed to .
Elizabeth 1. Allen, Federal Aviation
Administration, Office of Rulemaking. -
(ARM-105), 800 Independence Avenue;
SW, Washington, DC 20591, telephone
(202) 267-8199; fax (202) 267-5075.

SUPPLEMENTARY INFORMATION::
comments Invited

Interested persons are invited to
participate in this rulemaking by~

bmi such written data, views, oz
arguments as they may desire.
Comment8 relating to the
environmental, energy, federalism; or
economic impact that might result frome-
adopting the proposals in this document
are also Invited. Substantive comments:
should be accompanied by cost

Comments should identify the:
regulatory docket or notice number and
be submitted in duplicate to the Rules -
Docket (see ADDRESSES). All comment&’,
received on or before the closing date
for comments specified will be
considered by the Administrator before:
taking action on this proposed
rulemaking. The proposals contained in:
this document may be changed in
response to comments received.
Comments received on this proposal
will be available, both before and after-
the closing date for comments, in the
Rules Docket for examination by
interested persons. However, the
Assistant  Administrator has determined
that air carrier security programs.
required by parts 108 and 129 contain
sensitive security information, As such,
the availability of information
pertaining to airport security programs
is governed by 14 CFR Part 191
(Withholding Security Information from

Disclosure Under the Air Transportation
Security Act of 1974).

A report summarizing each
substantive public contact with FM
personnel concerned with this
rulemaking will be filed in the docket.
Commenters wishing the FM to
acknowledge receipt of thetr comments
must include a self-addressed, stamped
postcard on which the following
statement is made: “Comments to
Docket No. FM-19984758.” The
postcard will be date-stamped and
mailed to the commenter.

In order to give the public an
additional opportunity to comment on
the NPRM, the FM is planning a public
meeting.

Requests from persons who wish to
present oral statements at the public
meeting on the Security Programs of
Foreign Air Carriers NPRM should be
received by the FM no later than
February 17, 1999. Such requests should
be submitted to Elizabeth 1. Allen as
listed in the section titled FOR FURTHER
INFORMATION CONTACT. Requests received
after February 17, will be scheduled if
time is available during the meeting;
however the name of those individuals
may not appear on the written agenda.
The FM will prepare an agenda of
speakers that will be available at the
meeting. To accommodate as many
speakers as possible, the amount of time
allocated to each speaker may be less
than the amount of time requested.
Those persons desiring to have available
audiovisual equipment should notify
the FM when requesting to be placed
on the agenda.

Public Meeting Procedures

The public meeting will be held on
February 24, 1998, at the Federal
Aviation Administration, 800
Independence Ave.,, SW, Washington,
DC, in the main auditorium on the 3rd
Floor. Registration: 8:30 a.M.; meeting:
9:00 a.m.-5:00p.m.

The following procedures are
established to facilitate the public
meeting on the NPRM.

1. There will be no admission fee or
other charge to attend or to participate
in the public meeting. The meeting will
be open to all persons who have
requested in advance to present
statements or who register on the day of
the meeting (between 8:30 and 9:00
a.m.) subject to availability of space in
the meeting room.

2. The public meeting may adjourn
early if scheduled speakers complete
their statements in less time than
currently is scheduled for the meeting.

3. The FM will try to accommodate
all speakers; therefore, it may be
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necessary to limit the time available for
an individual or group.

4. Participants should address their
comments to the panel. No individual
will be subject to cross-examination by

any other ant.

g Sign £1d Orﬁlnterpretation can be
made available at the meeting, as well
as an assistive listening device, if
requested 10 calendar days before the
meeting.

8. Representatives of the FM will
conduct the public meeting. A panel of
FM personnel involved in this issue
will be present.

7. The meeting will be recorded by a
court reporter. A transcript of the
meeting and any material accepted by
the panel during the meeting will be
included in the public docket (Docket
No. FAA-1998—4758). Any person who
is interested in purchasing a copy of the
transcript should contact the court
reporter directly. This information will
be available at the meeting.

8. The FM will review and consider
all material presented by participants at
the public meeting. Position papers or
material presenting views or
information related to the interim ﬁnal
rule may be accepted at the discretion
of the presiding officer and
subsequently placed in the public
docket. The FM requests that persons
participating in the meeting provide 10
copies of all materials to be presented
for distribution to the panel members;
other copies may be provided to the
audience at the discretion of the
participant.

9. Statements made by members of the
public meeting panel are intended to
facilitate discussion of the issues or tor
clarify issues. Because the meeting
concerning the Security Programs of -
Foreign Air Carriers is being held during
the comment period, final-decisions
concerning issues that the public may-
raise cannot be made at the meeting
The FM may, however, ask questions-
to clarify statements made by the public
and to ensure a complete and accurate -
record. Comments made at this public
meetm will be considered by the FAA.

e meeting is designed to solicit
pubhcwewsontheNPm.Thmfom,
the meeting will be conducted in an
informal and nonadversarial manner.

Availability of NPRM

An electronic copy of this document
may be downloaded using a modem and
suitable communications software from
the FM regulations section of the
Government Printing Office’s electronic
bulletin board service (telephone: 202—
512-1661).

Internet users may reach the FM’s
web page at http://www.faa.gov or the

Government Printing Office’s webpage
at http://www.access.gpo.gov/su__docs
for access to recently published
rulemaking documents.

Any person may obtain a copy of this
NPRM by submitting a request to the
Federal Aviation Administration, Office
of Rulemaking, ARM-I, 800
Independence Ave., SW., Washington,
D.C. 20591, or by calling (202) 267-
9680. Communications must identify
the notice number of this NPRM.

Persons interested in being placed on
the mailing list for future NPRM’s
should request from the above office a
copy of Advisory Circular No. 11-2A,
Notice of Proposed Rulemaking
Distribution System, which describes
the application procedure.

Background

The Current FAA Security Program for
Foreign Air Carriers

The FM'’s present Civil Aviation
Security Program was initiated in 1973.
Part 129 of Title 14 of the Code of
Federal Regulations governs the
operations of foreign air carriers that
hold a permit issued by the Department
of Transportation (DOT) under 49 U.S.6
Subtitle VII, section 41301 or that hold
another appropriate economic or
exemption authority issued by DOT.

The foreign air carrier security
regulations were promulgated in 1976
(41 FR 30108; July 22, 1976). In 1989,
the FM issued an amendment to
§ 129.25(e) (41 FR 11116; March 18,
1989) that requires foreign air carriers
flying to or from the U.S. to submit their
security programs to the FM for
acceptance by the Administrator. The
submitted programs must describe the~
procedures, facilities, and equipment -
that foreign air carriers will use to.
ensure the security of persona and-- -
property traveling in air transportation.
The rule applies to foreign air carriex.
operations at U.S. airports and at foreign

irports that are a last point of d
m landing in the LlJ)r?ited Sta;,;’s‘.n'tum

For ai that are last points of
departure to the United States and for-
which a government authority on the
carrier’s behalf performs certain security
procedures, the FM’s policies allow-
the foreign air carrier to refer the FM
to the appropriate foreign government
authority that performs those security
procedures (54 FR 25551; June 15,
1989).

Currently; 171 foreign air carriers are-
required to have a security program that
is acceptable to the Administrator. The-
programs contain sensitive security
procedures and are not available to the-
public, in accordance with 14 CFR Part
191 (41 FR 53777: December 9, 1976),

which establishes the requirements for
withholding security information from
disclosure under the Air Transportation
Security Act of 1974 (Public Law 93-
366).

Recent Changes To Tighten Security

The Aviation Security Improvement
Act of 1990 (Pub. L 101-604), enacted
on November 16, 1990, after the
bombing of Pan Am Flight 103
(December 1988), mandated many
changes to air carrier security programs.
It was the intent of Congress to ensure
that all Americans would be guaranteed
adequate protection from terrorist
attacks on international flights arriving
in or departing from the United States,
regardless of the nationality of the air
carrier providing the service. The 1990
Act required the FM to ensure that
foreign air carriers operating under
security programs provide a similar
level of security to that of programs
required of U.S. carriers. Accordingly,
current § 129.25(e), as amended in 1991
(56 FR 30122; July 1, 1991}, requires
that a foreign air carrier’s security
program must provide passengers with
a level of protection similar to the level
provided by U.S. air carriers serving the

SlnngQQO the meaning of the term
“similar” has been considered by some
to be ambiguous. On April 24, 1996, the

Antiterrorism and Effective Death
Penalty Act of 1996 (Pub. L. 104-132)
(the Antiterrorism Act) was enacted.
Subtitle B, section 322 of that Act,
amends 49 U.S.C. section 44906, to
clarify the ambiguous term by requiring
the following:

The Administrator of the Federal Aviation
Administration shall continue in effect the
requirement of section 129. 25 of title 14,
Code of Federal Regulations, that a foreign air
carrier must adopt and use a security -
program approved by the Administrator. The
Administrator shall not approve a security
program of a foreign air carrier under section
129. 25, or any successor regulation, unless
the securlty program the foreign air
carrier in its operations to and from airports
in the United States to adhere to the identical
security measures that the Administrator
requires air carriers serving the same airports
to adhere to. The foregoing requirement shall
not be interpreted to limit the ability of the
Administrator to impose additional security
measures on a foreign air carrier or an air
carrier when the Administrator determines
that a specific threat warrants such
additional measures. The Administrator shall
prescribe regulations to carry out this section.

In accordance with the Antiterrorism
Act, Congress intends that the FM will
establish a level of necessary security
measures for international flights from
each airport that both foreign and U.S.
carriers will be required to employ.
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Moreover, Congress does not in any way
intend the Antiterrorism Act to restrict
the ability of the FAA to impose
additional measures on any airline at
any time that a particular threat
warrants additional measures.
(Conference Report 104—-518, Terrorism
Prevention Act, pg. 113-114,
Government Printing Office,
Washington, D.C., April 1996.)

This notice proposes to amend
§ 129.25(e) to reflect the recent
legislation by stating that a security
program of a foreign air carrier is
acceptable only if the Administrator
finds that the security program requires
the foreign air carrier in its operations
to and from airports in the United States
to adhere to the identical security
measures that the Administrator
requires U.S. air carriers serving the
same airports to adhere to.

Role of the European Civil Aviation
Conference

The European Civil Aviation
Conference (ECAC) requested, and was
granted, an opportunity to-present to the
Associate Administrator for Civil
Aviation Security its observations on
the underlying 1ssues and potential
solutions associated with FM
implementation of section 322 of the
Antiterrorism Act..

In October 1996, the ECAC expressed
disagreement with several underlying
issues associated with the proposed
revision to part 129. First, according to
ECAC, the implementation of the
proposed revision to part 129 is the
“unequivocal imposition of
extraterritorial legislation.” Instead of
using domestic legislation to adjust
implementation of aviation security, the
ECAC believes enhanced security
cooperation can be best achieved
through consultation. The ECAC voiced
its concern that the implementation of
revisions of part 129 as require&by the~
domestic legislation will lead to
divisiveness among countries:

Second, the ECAC believes that
amendments to rulemaking and security
program requirements associated with
part 129 have historically been tied to
changes in the nature and scope of the
threat posed to the security of-the
aircraft. This proposal does not appear
to be consistent with a threat-based
standard, accordingto the ECAC.

Third, ECAC ansﬁysis shows that
practical and physical implementation
of the security measures associated with
the proposed revision to part 129 is
“impossible” at many European
airports. The ECAC estimates that the
costs associated with the
implementation of the proposed
revisions to part 129 at a single airport-

in the Netherlands would be
prohibitive.

Fourth, the ECAC is attempting to
implement comprehensive security
measures at all airports. In the
estimation of the ECAC, the
_implementation of “identical measures”
would inhibitsuch a comprehensive
approach by introducing requirements
generating distinctive security
requirements to a selected portion of air
carriers.

Finally, the ECAC expressed concern
that the implementation of security
measures “identical” to those required
of U.S. air carriers at last points of
departure to the U.S., may have the
unintended effect of lowering the
current security measures of some
foreign air carriers. For example, a non-
European air carrier operating an
originating flight from a region with
political instability or strife would need
to implement extraordinary security
measures. These security measures
reflect the higher associated threat to its
aim-aft than the threat associated with
a U.S. air carrier not originating
operations from the same region, but
departing the same airport for the
United States.

The FM values the opportunity to
have heard the preliminary observations
of the ECAC regarding the legislative
mandate for “identical security
measures.” Through such frank -
discussions, as well as from comments*
received from this Notice, the FM
anticipates the assistance of the affected
parties to implement the Congressional
mandate: The concerns of the ECAC are
addressed in the following section.

Discussion of the Proposal in Response
to ECAC Concerns - .

Questions have been raised about the
implementation of this proposed rule:
Specifically, certain foreign -
governments have expressed concern
about the FAA seeking security-
programs from foreign air carriers which
would include the procedures at foreign
airports where government authorities
implement security measures. These-
governments believe that the more
appropriate source of security programs
for these operations is the responsible
foreign government, not the foreign air :
carriers.

The proposed rule would be
consistent with U.S. internationalk
obligations. As the FAA has stated in
the past, the applicability of this rule to
foreign air carrier operations at foreign
airports that are a last point of departure
to the United States is necessary for the

“FAA to assure that foreign air carrier
operations into the U.S. territory are
secure. This rule is an exercise of

authority recognized in the Convention
on International Civil Aviation (Chicago
Convention) and U.S. air transport
agreements and is not intended to
undermine the sovereignty of other
nations. Under the Chicago Convention
and U.S. bilateral air transport
agreements, foreign air carriers are
required to comply with the laws and
regulations governing admission to or
departure from the United States and
the operation and navigation of those
aircraft while within U.S. territory. The
provisions of the proposed rule are
within the scope of those laws and
regulations. Moreover, the
implementation of this proposed rule
will be done in accordance with these
international obligations.

Historically, the aviation community
implemented security measures based
upon the assumption that the threat to
an aircraft was directly related to the
specific nationality of the air carrier.
The implication of the Act is that the
terrorist threat to U.S. interests relates
not only to U.S. air carriers but also to
air carriers of any nationality engaged in
commerce with the United States.
Therefore, security measures for U.S.
and foreign air carriers operating at last
points of departure to the U.S. or from
airports in the United States should be
identical.

In accordance with the Conference
Report on the Act, the FM intends to
identify Annex 17 to the Chicaga
Convention as the baseline of necessary
security measures required of foreign air
carrier operations to and from the
United States. Currently, the majority of
foreign air carrier flights to and from the
United States operate under this
standard..

Under existing authority, the FM
will review and update the security
requirements that need to be levied on
U.S. carriers. This will be done on a
country-by-country basis, and in some
cases an airport-by-airport basis within
a country. To implement this proposed
rule, the FAA would then impose
identical security measures on all
foreign carriers flying from those
airports as last points of departure to the
United States.

The FM has found that similarlevels
of protection, for practically all foreign
carriers’ flights from the United States,
and most flights from overseas, have
been provided by meeting the standards
of Annex 17. However, the FM’s
assessments in the past of terrorist
threats have indicated the necessity for
some foreign flag carriers to implement
additional measures to afford a level of-
protection similar to that of U.S.
carriers.
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The foreign flag carriers may initiate
implementation of the additional
measures based on their own national
threat assessments, or the foreign air
carriers and their respective national
authorities may agree to the
implementation of additional security |
measures following consultations with
the FM.

If, however, specific temporary threats
affect a particular foreign air carrier or
U.S. air carrier, the FM may require it
to implement additional appropriate
security measures. In such Instances,
the FM intends that any additional
security measures will not apply to
airlines that are not threatened.

The FM does not intend to diminish
the security measures of any foreign air
carrier that may currently exceed the
security measures required of U.S. air
carriers serving the same airport and the
proposed rule language so states.

e FM will consult the foreign
government authority whenever changes
to security measures are deemed
necessary at a foreign airport.

Proposed Implementation of the
Proposal

The FM would initiate
implementation of the “identical
measures” provisions of the
Antiterrorism and Effective Death
Penalty Act of 1996 by amending
§ 129.25(e) and by amending the foreign
air carriers’ security programs, The FM
anticipates publication of the final rule
in the Federal Register by the end of
June 2000. The effective date of the
regulation would be at least a month
from publication.

The final stage of implementation of
a final rule would occur with
amendment to the security programs of
the regulated foreign air carriers.
Toward that end, the FM anticipates
development of specific security ’
amendments in a parallel process to the
public rulemaking. The process will be-
predicated on a revalidation of the
currently required security measures for
air carriers. The FM will retain all of-
the security measures for which there is
a continuing security justification. The
FAA will evaluate how identicalk
measures may be implemented by
foreign air carriers in the most effective
manner from a security standpoint.
Special attention will be paid to the-
more complex measures, such as
profiling.

The FM has devoted considerable
resources toward developing security
standards and regulations as well as the
type of equipment that helps to keep
international civil aviation secure for
not only the citizens of the United
States, but for all persons using the

international civil aviation system. The
FM believes that it is through such
continued international cooperation that
all flights can be more secure in an
increasingly dangerous world.

Regulatory Evaluation Summary

The FM has determined that this
proposed rule is a “not significant
rulemaking action,” as defined by
Executive Order 12866 (Regulatory
Planning and Review). The anticipated
costs and benefits associated with this
proposed rule are summarized below.
(A detailed discussion of costs and
benefits is contained in the full
evaluation in the docket for this
proposed rule) )

Because the Antiterrorism Act
prohibits the Administrator from
approving any security program of a
foreign air carrier “unless the security
program requires the foreign air carrier
* ** to adhere to identical security
measures” that apply to U.S. carriers
serving the same airports, the FM has
determined that there are not any
potentially effective and reasonably
feasible alternatives to the proposed
regulation that need to be assessed.
However, the FM has drafted the
proposed rule to permit-flexibility in
two respects. It would allow a foreign
air carrier to exceed the security
measures required of U.S. carriers. The-
proposal also would permit a foreign air
carrier to refer the FM to appropriate
foreign government authorities that
perform security functions on the-
carrier’s behalf in lieu of specifying the
procedures.

Cost of Compliance

The FM has performed an analysis of
the expected costs and benefits of this:
regulatory proposal. In this analysis, the
FM estimated costs for a 10-year
period, from 1998 through 2007. As

by the Office of Management
and Budget (OMB), the present value of
this stream was.calculated using a
discount factor of 7 percent.. All costs in
this analysis are in 1885 dollars.+

To calculate the costs, the FM
examined the differences between the
Air Carrier Standard Security Program -
(ACSSP), which sets the security
standards and procedures that all
certificated U.S. air carriers use, and the
Model Security Program (MSP), which
sets the security standards and
procedures that all certificated part 129
(foreign) air carriers use. These
differences were examined at both-
domestic airports and foreign airports
that serve as the last point of departure
(LPD) to the U.S. Due to the sensitive
nature of these documents, most of
these specific differences cannot be

discussed in this economic summary or
the regulatory analysis (both of which
are public documents). The Associate
Administrator for Civil Aviation
Security (ACS-1) has determined that
this information is sensitive to Civil
Aviation Security operations; the
disclosure or dissemination of this
information is prohibited in accordance
with 14 CFR Part 191. Sensitive security
details related to the cost section of this
Regulatory Evaluation are available to
regulated foreign air carriers and their
national regulatory authorities upon
request. A request made by the foreign
air carrier should be directed to its
Principal Security Inspector (PSI):
requests by the appropriate national
regulatory authority should be made to
the FAA’s Civil Aviation Security
Liaison Officer (CASLO) for that
counta'.

Total ten year costs sum to $1.19
billion (net present value, $826 million).
Given that in 1997, 42.3% of passengers
on foreign flag air carriers were U.S.
citizens, the impact on the U.S.
economy would average $50.7 million a
year.l Hence, because this proposed rule
would not impose costs exceeding $100
million annually on the U.S. economy,
this Froposed rule is not a “significant
regulatory action” as defined by
Executive Order 12866 (Regulatory
Planning and Review).

Because security requirements at each
location are subject to change, it is
impossible to know, at any given time,
which aviation security procedures
foreign air carriers are performing and
on which flights. Accordingly, all
differences were calculated assuming
that no foreign air carrier is currently
performing any security functions in
excess of the minimum required under
the MSF. This may lead to an
overstatement of costs, as some carriers
may already perform some functions not
currently required.

The FM consulted the Official
Airline Guide (OAG) to determine the
number of scheduled part 129 flights,
with more than 60 seats, from U.S.
gateway airports and from foreign last
point of departure airports where U.S.
air carriers also operate. An annual
growth rate of 5.2% was applied to
these flights over the ten year period of
time. The number of passengers affected
was calculated by multiplying the
average number of passengers per U.S.
international flight by the number of
international flights. The analysis also
assumed an average of 2 checked bags
and 2 carry-on bags per international
passenger.

“aThisis cal culated by milti plyi ng 42.3%times
s1.19bi | [ion and dividing by ten.
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Foreign air carriers would need:. the total security system directed at number of small entities.” The Small
additional equipment and personnel for  preventing criminal and terrorist Business Administration suggests that
these new requirements. Equipment activities. “small” represent the impacted entities
needs were based, in part, on peak hour Some benefits can be quantified— with 1,500 or fewer employees.
requirements at U.S.. airports. In the prevention of fatalities and injuries and The proposed amendments to the
absence of information about wages, the loss of aircraft and other property. regulations would not apply to any
employment growth rates, and annual = Other benefits, no less important, are small domestic air carriers and,
employee turnover rates in each probably impossible to quantify. Since  therefore, the FAA has initially
individual country, this analysis used the mid-1980’s, the major goals of determined that they would not have a
the equivalent rates of U.S. employees;  aviation security have been to prevent significant impact on a substantial
this may overstate costs, assuming that  bombing and sabotage incidents. number of small entities.

U.S. wages exceed those in most other ~ Preventing an explosive or incendiar .
countrieg. All hourly wage rates were device frogm gettirﬁ)g on board an airpl);me International Trade Impact Statement
increased by 26% to account forall _is one of the major lines of defense These proposed regulations would
fringe benefits. Since additional training against an aviation-related criminal or ~ make the security requirements between
would be needed for some of the new ~ terrorist act. In the ten year period from  U.S. and foreign air carriers identical.

proposed requirements, the number of 1986 through 1995, eleven separate Foreign air carriers would incur costs.
additional classes was calculated explosions occurred on commercial However, mandating identical security
assuming 20 people per class. The FM  airlines. These eleven incidents of measures for both foreign and domestic
also assumed, in most cases, an average  sabotage (of which nine occurred on operators would give neither U.S. nor
of one supervisor for every nine foreign airlines) caused a total of 722 foreign carriers a competitive advantage:
employees and that the supervisor fatalities and at least 112 injuries. In both U.S. and foreign carriers would
salary was, on average, 20 percent addition, in December 1993, a hijacking have to follow identical security
higher than the employee salary. incident occurred on a U.S.-bound measures to accomplish passenger and

e FM is requesting information on foreign airline. aircraft safety and security.
one of the new measures that could An example of the type of explosion The international trade implications
result from the proposal. This measure  that aviation security is trying to of this rulemaking are difficultto
would limit air carriers to accepting prevent is the Pan Am 103 tragedy that. ~ Predict at this time. A number of foreign
baggage only inside the terminal ‘ occurred over Lockerbie, Scotland in. governments expressed strong
building for flights to the U.S. from 1988. A conservative estimate of the opposition to the legislation, on both
foreign LPD’s where U.S. air carriers. costs associated with this accident is legal and policy grounds, during and
also operate. Currently, the FM does $1.4 billion. after its passage by the Congress.
not have adequate data on which air , Officials of the European Civil Aviation
carriers would be affected by such a Comparison of Costs and Benefits Conference (ECAC) have informed the
measure and no data on-the additional This proposed rule would cost FM that.its members strongly oppose
terminal capacity (facilities, labor, etc}  approximately $1.19 billion (net present any regulatory action to implement the
that would be necessary to value, $826 million) over ten years. This Statute. This rulemaking could be a
accommodate the checked baggage that  cost needs to be compared to the factor in future-bilateral negotiations,
is currently handled outsidethe airport  possible tragedy that could occur if an but anyattempt to quantify possible
terminal. Additional information: explosive or incendiary device were to.  impacts on U.S. carriers would be
needed also includes the percent of get onto ?]n airplanehand cause a " premature and speculative.

assengers who currently check their catastrophe. Recent history not only

Ea agge outside the terminal building ~ points to Pan Am 103% explosion over ~ Unfunded Mandates Reform Act

e FAA also requests cost Lockerbie, Scotland, but also the: Title 11 of the Unfunded Mandates
information om any other airport or potential of up to twelve American. Reform. Act of 1995 (the Act), enacted as
terminal space issUes that could result:- airplanes being destroyed by explosive . ~Public Law 1044 on March 22, 1995,
from this proposed rule. . devices in Asia in early 1995. requires each Federal agency, to the
Analvsis of Congress has mandated that the FM  extent permitted by law, to prepare a

ysis of Benefits take action to require security measures  Written assessment of the effects of any

The primary benefit of the proposed identical to those required of U.S. air Federal mandate in a proposed or final

rule would be to strengthen air carrier carriers for all foreign air carrier agency rule that may result in the
security and the safety of all passengers. operations to and from any U.S. airport ~ €xpenditure by State, local, and tribal
on foreign air carriers Aviation security where U.S. air carriers-operate. governments, in the aggregate, or by the

is achieved through an intricate set of Congress, which reflects the will of the ~ private sector, of $100 million or more
interdependent requirements. It would  American public, has determined that ~ (adjusted annually for inflation) in any
be difficult to separate out any current-  this proposed regulation is in the best one year. Section 204(a) of the Act, 2
existing requirement or any proposed interest of ths nation. U.S.C. 1534(a), requires the Federal
change, and identify to what extent any agency to develop an effective process

requirement or any change, alone, Initial Regulatory Flexibility to permit timely input by elected

would have on preventing a criminal or ~ Determination officers (or their designees) of State.

terrorist act in the future. The Regulatory Flexibility Act of 1980 local, and tribal governments on a
Since 1987, the FM has initiated (RFA) was enacted by Congress to proposed “significant intergovernmental

rulemaking and promulgated security- ensure that small entities are not mandate.” A “significant

related amendments that have amended unnecessarily and disproportionately intergovernmental mandate” under the

parts 107 (airport operator security), 108 burdened by Federal regulations. The Act is any provision in a Federal agency
(air carrier security), and 129 (foreign air RFA, which was amended May 1996, regulation that will impose an

carriers). These amendments have requires regulatory agencies to review enforceable duty upon State, local, and

added to the effectiveness of all these rules that may have a “significant tribal governments, in the aggregate, of

parts by addressing certain aspects of economic impact on a substantial $100 million (adjusted annually for
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inflation) in any one year. Section 203
of the Act, 2 U.S.C. 1533, which
supplements section 204(a), provides
that before establishing any regulatory
requirements that might significantly or
uniquely affect small governments, the
agency shall have developed a plan that,
among other things, provides for notice .
to potentially affected small
governments, if any, and for a
meaningful and timely opportunity to
provide input in the development of
regulatory proposals.

is proposed rule does not contain
any Federal intergovernmental
mandates or private sector mandates.

Federalism Implications

The rule proposed’herein would not
have substantial direct effects on the
States, on the relationship between the
National Government and the States, or
on the distribution of power and
responsibilities among the various
levels of Government. Therefore, in
accordance with Executive Order 12612,
it is determined that this preposal
would not have sufficient federalism
implications to warrant the preparation
of a Federalism Assessment.

Paperwork Reduction Act

In this proposed amendment to part
129—Operations: Foreign Air Carriers
and Foreié;n Operators of U.S.

Registered Aircraft Engaged In Common
Carriage, § 129.25 contains information
collection requirements. As required by
the Papervcg(rlk Reduction Act of 1995
{44 U.S.C. 3507(d)), the FM has
submitted a copy of this proposed
section to the Office of Management and
Budget (OMBY) for its review.

The information to be collected is
needed to estimate the costs to foreign
air carriers with accepted security
programs: (1) to check radiation leakage
on x-ray equipment used for property
security screening at part 107 airports at
least annually; (2) to report aircraft
piracy as part Ol the required security
program; and (3) to maintain training
records for personnel involved in
security activities.

It is estimated that this proposal will
affect 171 part 129 aircraft operators
annually. The estimated annuatk
reporting and recordkeeping burden
hours is estimated t ros.lsél hours and
is broken down as f8| ows

(1) Repomn? and recordkeeping
requirements for foreign air carriers’
security programs requiring:

(i) Preparation of new security
program documentation-6 hours for
each new part 129 air carrier operator;
and,

(if) Necessary security amended
program documentation-1.5 hours for
each part 129 air carrier operator.

(2) Maintaining copies and
availability of the security pro s for
use by civil aviation security Inspectors
of the FM upon request-1 hour for
each part 129 air carrier operator.

(3) Reporting and record keeping
requirements for the training records for
crew members, air carrier security
representatives, and individuals
performing security-related functions—
24 hours for each part 129 air carrier
operator. (This includes preparation and
record keeping of training records for
personnel applying extraordinary
security requirements for flights
departing from designated overseas
locations.)

(4) Record keeping by the air carrier
of each x-ray survey conducted for use
by FM officials upon request-~ hours
for each part 129 air carrier operator.

(5) Reporting of acts or suspected acts
of aircraft piracy to the FM. This report
is not normally in written form and it
is determined to be a request for
assistance-.2 hours for each part 129
air carrier operator.

Individuals and organizations may
submit comments on the information
collection requirements by January 22,
1999, to the address for comments listed
in the ADDRESSES section of this
document. These comments should
reflect whether the proposed collection
is necessary; whether the agency’s
estimate of the burden is accurate: how
the equality, utility, and clarity of the
information to be collected can be
enhanced; and, how the burden of the
collection can be minimized.

Conclusion

For the reasons discussed in the
preamble, and based on the findings in
the Regulatory Flexibility Determination
and the International Trade Impact
Analysis, the FM has determined that
this proposed regulation is not
significant under Executive Order
12866. In addition, the FM certifies
that this proposal, if adopted, will not
have a significant economic impact,
positive or negative, on small entities
under the criteria of the Regulatory
Flexibility Act. This proposal is  *

considered significant under DOT
Regulatory Policies and Procedures (44
FR11034; February 26, 1979).

List of Subjects in 14 CFR Part 129

Air carriers, Aircraft, Airports,
Aviation safety, Weapons.

The Proposed Amendment

In consideration of the foregoing the
Federal Aviation Administration
pr0ﬁoses to amend part 129 of title 14
of the Code of Federal Regulations (14
CFR part 129) as follows:

PART 129—OPERATIONS: FOREIGN
AIR CARRIERS AND FOREIGN
OPERATORS OF U.S.-REGISTERED
AIRCRAFT ENGAGED IN COMMON
CARRIAGE

1. The authority citation for part 129
continues to read as follows:

Aut hori ty: 4U.S.C. 106(g), 4010440105,
40113, 40119, 44701-44702, 44712, 44716~
44717, 44722, 4490144904, 44906.

2. Section 129.25 is amended by
revising the introductory text of
paragraph (e) to read as follows:

§ 129.25 Airpiane security.

(e) Each foreign air carrier required to
adopt and use a security program
pursuant to paragraph {(b) of this section
shall have a security program acceptable
to the Administrator. A foreign air
carrier’s security program is acceptable
only if the Administrator finds that the
security program requires the foreign air
carrier in its operations to and from
airports in the United States to adhere
to the identical security measures that
the Administrator requires U.S. air
carriers serving the same airports to
adhere to. A foreign air carrier is not
considered to be in violation of this
requirement if its security program
exceeds the security measures required
of U.S. air carriers serving the same
airport. The following procedures apply
for acceptance of a security program by
the Administrator.

* . =4 . .

I ssued i n Washington,D.C.,onNovember

13.1998.

Anthony Fainberg,

Director, Office of Civil Aviation Security
Policy and Planning.
[FRDoc.98-30934Filed11- 19- 98; 8:45 anj
BILLING CODE 4910-13-P
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RIN:2120-AG13
Security Programs of Foreign Air Carriers .
AGENCY: Federal Aviation Admnistration (FAA), DOT
ACTION:  Notice of Proposed Rul emaking (NPRM; notice of public

meet i ng.

SUWVARY: The FAA proposes to anmend the existing airplane operator
security rules for foreign air carriers and foreign operators of
U S registered aircraft. The proposed rule would inplenent
provisions of the Antiterrorism and Effective Death Penalty Act
of 1996. The proposed rule would condition the Administrator's
acceptance of a foreign air carrier's security programon a
finding that the security program requires adherence to the
identical security measures that the Admnistrator requires U. S,
air carriers serving the sane airports to adhere to. The
proposed rule is intended to increase the safety and security of
passengers aboard foreign air carriers on flights to and from the
United States. In addition, the FAA is announcing a public

meeting on the NPRM to provide an additional opportunity for the

'{public to comment.



DATES: Comments nust be submitted on or before [insert date 120

days after publication in the Federal Reqister].

A public neeting will be held on February 24, 1999.
ADDRESSES: The public nmeeting will be held at the Federal
Aviation Admi nistration, 800 |Independence Ave., SW Washi ngton,
D.c., in the main auditoriumon the 3* Floor. 'Regi stration:

8:30 a.m; Meeting: 9:00 aam-5:00 p.m

Comments on this proposed rul emaking should be nailed or

delivered in duplicate, to: US. Departnment of Transportation

48 olveltt
Dockets, Docket No. FAA-98-1998-4758 , 400 Seventh Street, SW
Room Pl aza 401, Washington, DC 20590. Comments nay al so' be sent
electronically to the follow ng internet address:  9-NPRM-
CMIS@ aa. gov. Comments may be filed and/or examined in Room Pl aza
401 between 10 a.m. and 5 p. m weekdays except Federal holidays.
Witten comments to the docket will receive the same
consi deration as statenents made at the public neeting.

Comments that include or reference national security
information or sensitive security information should not be
submtted to the public docket. These comments should be sent to
the follow ng address in a nmanner consistent with applicable
requi renents and procedures for safeguarding sensitive security
i nfornmation: Federal Aviation Admnistration, Ofice of Gvil
Aviation Security Qperations, Attention: FAA Security Control
Point, Docket No. FAA-9§-1998-4758 , 800 |ndependence Avenue, SW,

0
Washington, D.C. 20591. Hlopa®



FOR FURTHER | NFORMATI ON CONTACT: Moira A. Lozada, Ofice of CGvil
Avi ation Security Policy and Planning, Gvil Aviation Security
D vi si on (Acp-100), Federal Aviation Adnministration, 800

| ndependence Ave., SW, Washington, D.c. 20591; tel ephone (202)
267-5961.

Requests to present a statenent at the public nmeeting on the
Security Programs of Foreign Air Carriers NPRM and questions
regarding the logistics of the neeting should be directed to
Elizabeth I. Allen, Federal Aviation Adnministration, Ofice of
Rul emaki ng (ARM-105), 800 I|ndependence Avenue, SW Washington, DC
20591, telephone (202) 267-8199; fax (202) 267-5075.
SUPPLEMENTARY INFORMATION:

Comments Invited

Interested persons are invited to participate in this
rul emaking by submtting such witten data, views, or arguments
as they may desire. Comments relating to the environmental
energy, federalism or economc inpact that mght result from
adopting the proposals in this docunment are also invited.

Subst antive comments shoul d be acconpanied by cost estimates.

Comments should identify the regulatory docket or notice
nunber and be submitted in duplicate to the Rul es Docket (see
ADDRESSES). Al comments received on or before the closing date
for comments specified will be considered by the Adm nistrator
before taking action on this proposed rul emaking. The proposals

contained in this docunent nmay be changed in response to comments
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received. Conmments received on this proposal will be avail able,
both before and after the closing date for comrents, in the Rules
Docket for exam nation by interested persons. powever, the
Assistant Admnistrator has determned that air carrier security
progranms required by parts 108 and 129 contain sensitive security
information. As such, the availability of information pertaining
to airport security prograns is governed by 14 CFR Part 191
(Wthholding Security Information from D sclosure Under the Ai‘r
Trénsportation Security Act of 1974).

A report summarizing each substantive public contact with
FAA personnel concerned with this rulemaking will be filed in the
docket. Commenters w shing the FAA to acknow edge receipt of
their comrents must include a self-addressed, stanped postcard on
which the followi ng statenent is nade: "Comments to Docket No.
FAA-d-1998-4758 .” The postcard will be date-stanped and mail ed
to the commenter.

In order to give the public an additional opportunity to
comrent on the NPRM the FAA is planning a public neeting.

Requests from persons who wish to present oral statenents at
the public neeting on the Security Programs of Foreign Ar
Carriers NPRM should be received by the FAA no later than
February 17, 1999. Such requests should be submitted to
El i zabeth |I. Allen as listed in the section titled "FOR FURTHER
| NFORMATI ON CONTACT. " Requests received after February 17, will

be scheduled if time is available during the neeting; however the



nane of those individuals may not appear on the witten agenda.
The FAA will prepare an agenda of speakers that will be available
at the neeting. To accommopdate as many' speakers as possible, the
anmount of tine allocated to each speaker may be less than the
amount of tinme requested. Those persons desiring to have
avai |l abl e audi ovi sual equi pment should notify the FAA when

requesting to be placed on the agenda.

Public Meeting Procedures
The public neeting wll be held on February 24, 1999, at the

Federal Aviation Admnistration, 800 |ndependence Ave., SWw,

Washington, DC, in the main auditoriumon the 3** Floor.

Regi strati on: 8:30 a.m; neeting: 9:00 a.m-5:00 p. m
The follow ng procedures are established to facilitate the

public meeting on the NPRM

1. There wll be no admssion fee or other charge to attend or
to participate in the public neeting. The meeting will be
open to all persons who have requested in advance to present
statements or who register on the day of the neeting
(between 8:30 and 9:00 a.m) subject to availability of
space in the neeting room

2. The public nmeeting may adjourn early if schedul ed speakers
conplete their statenents in less time than currently is

schedul ed for the neeting.



The FAA will try to accommodate all speakers; therefore, it
may be necessary to limt the time available for an
i ndi vidual or group.
Partici pants shoul d address their comments to the panel. No
individual will be subject to cross-examnation by any other
participant.
Sign and oral interpretation can be made available at the
meeting, as well as an assistive listening device, if
requested 10 cal endar days before the neeting.
Representatives of the FAA will conduct the public neeting.,
A panel of FAA personnel involved in this issue will be
present.
The nmeeting will be recorded by a court reporter. A
transcript of the meeting and any naterial accepted by the
panel during the meeting will be included in the public

AP olteidy
docket (Docket No. FAA-w-1998-4758). Any person who is
interested in purchasing a copy of the transcript should
contact the court reporter. directly. This information wll
be available at the meeting.
The FAA will review and consider all naterial presented by
participants at the public neeting. Position papers or
material presenting views or information related to the
interimfinal rule may be accepted at the discretion of the
presiding officer and subsequently placed in the public

docket. The FAA requests that persons participating in the



meeting provide 10 copies of all naterials to be presented
for distribution to the panel nenbers; other copies may be
provided to the audience at the discretion of the
participant.

9. Staterments made by nenbers of the public nmeeting panel are
intended to facilitate discussion of the issues or to
clarify issues. Because the neeting concerning the Security
Prograns of Foreign Air Carriers is being held during the
commrent period, final decisions concerning issues that the
public nmay raise cannot be nade at the neeting. The FAA
may, however, ask questions to clarify statements nade by
the public and to ensure a conplete and accurate record.
Comments made at this public nmeeting will be considered by
t he FAA

10. The neeting is designed to solicit public views on the NPRM
Therefore, the neeting will be conducted in an infornmal and

nonadver sari al nanner.

Availability of NPRM

An electronic copy of this document may be downl oaded using
a modem and suitable conmunications software from the FAA
regul ati ons section of the Government Printing Ofice's

electronic bulletin board service (telephone: 202-512-1661).



Internet users may reach the FAA's web page at
http://ww. faa.gov or the Government Printing Ofice's webpage at
http://www.access.gpo.gov/su_docs for access to recently
publ i shed rul emaki ng docunents.

Any person may obtain a copy of this NPRM by submtting a
request to the Federal Aviation Admnistration, Ofice of
Rul emaki ng, ARM |, 800 Independence Ave., SW, Washington, D.C
20591, or by calling (202) 267-9680. Communi cations nust
identify the notice number of this NPRM

Persons interested in being placed on the mailing list for
future NPRM’s shoul d request fromthe above office a copy 'of
Advisory Circular No. 11-2A, Notice of Proposed Rul emaki ng

Distribution System which describes the application procedure.

Backgr ound

The Current FAA Security Program for Foreign Air Carriers

The FAA's present Gvil Aviation Security Program was
initiated in 1973. Part 129 of Title 14 of the Code of Federal
Regul ati ons governs the operations of foreign air carriers that
hold a permt issued by the Departnment of Transportation (DOT)
under 49 U S.C. Subtitle VII, section 41301 or that hold another
appropriate economc or exenption authority issued by DOT.

The foreign air carrier security regulations were

promul gated in 1976 (41 FR 30106; July 22, 1976). In 1989, the

8



FAA issued an anendnent to § 129.25(e) (41 FR 11116; March 16
1989) that requires foreign air carriers flying to or fromthe
US to submt their security programs'to the FAA for acceptance
by the Administrator. The subnitted programs nust describe the
procedures, facilities, and equipnent that foreign air carriers
W ll use to ensure the security of persons and property traveling
in air transportation. The rule applies to foreign air carrier
operations at U S. airports and at foreign airports that are 5
Iést point of departure before landing in the United States.

For airports that are last points of departure to the United
States and for which a government authority on the carrier's
behal f perforns certain security procedures, the FAA s policies
allow the foreign air carrier to refer the FAA to the appropriate
foreign government authority that perforns those security
procedures (54 FR 25551; June 15, 1989).

Currently, 171 foreign air carriers are required to have a
security program that is acceptable to the Admnistrator. The
progranms contain sensitive security procedures and are not
available to the public, in accordance with 14 CFR Part 191 (41
FR 53777, Decenber 9, 1976), which establishes the requirenents
for wthholding security information from disclosure under the

Air Transportation Security Act of 1974 (Public Law 93-366).

Recent Changes To Tighten Security



The Aviation Security |nmprovenment Act of 1990 (Pub. L. 101-

604), enacted on Novenber 16, 1990, after the bonbing of Pan Am
Flight 103 (Decenber 1988), mandated many changes to air carrier
security prograns. It was the intent of Congress to ensure that
all Amrericans would be guaranteed adequate protection from
terrorist attacks on international flights arriving in or
departing fromthe United States, regardl ess of the nationality
of the air carrier providing the service. The 1990 Act required
the FAA to ensure that foreign air carriers operating under
security prograns provide a simlar level of security to that of
programs required of U S. carriers. Accordingly, current
§ 129.25(e), as anended in 1991 (56 FR 30122; July 1, 1991),
requires that a foreign air carrier's security program nust
provide passengers with a level of protection simlar to the
| evel provided by U S air carriers serving the same airports.

Since 1990, the neaning of the term "simlar" has been
consi dered by some to be ambiguous. On April 24, 1996, the
Antiterrorism and Effective Death Penalty Act of 1996 (Pub. L.
104-132) (the Antiterrorism Act) was enacted. Subtitle B,
section 322 of that Act, anends 49 U S C section 44906, to
clarify the ambiguous term by requiring the follow ng:

The Adm nistrator of the Federal Aviation

Adm nistration shall continue in effect the requirenent

of section 129.25 of title 14, Code of Federa

Regul ations, that a foreign air carrier nmust adopt and

use a security program approved by the Adm nistrator

The Adm nistrator shall not approve a security program

of a foreign air carrier under section 129.25, or any
successor regulation, unless the security program

10



requires the foreign air carrier in its operations to

and fromairports in the United States to adhere to the

identical security neasures that the Adm nistrator

requires air carriers serving the same airports to

adhere to. The foregoing requirenent shall not be

interpreted to limt the ability of the Adm nistrator

to inpose additional security measures on a foreign air

carrier or an air carrier when the Adm nistrator

determnes that a specific threat warrants such

addi tional measures. The Administrator shall prescribe

regulations to carry out this section.

In accordance with the Antiterrorism Act, Congress intends
that the FAA will establish a |evel of necessary security
measures for international flights from each airport that both
foreign and U S. carriers will be required to enploy. Moreover,
Congress does not in any way intend the Antiterrorism Act to
restrict the ability of the FAA to inpose additional neasures on
any airline at any tinme that a particular threat warrants
addi ti onal measures. (Conference Report 104-518, Terrorism
Prevention Act, pg. 113-114, CGovernment Printing Ofice,
Washington, D.C., April 1996.)

This notice proposes to amend § 129.25(e) to reflect the
recent legislation by stating that a security program of a
foreign air carrier is acceptable only if the Admnistrator finds
that the security programrequires the foreign air carrier in its
operations to and fromairports in the United States to adhere to
the identical security neasures that the Admnistrator requires

U S air carriers serving the same airports to adhere to.

Rol e of the European Civil Aviation Conference

1

1 ----



The European Civil Aviation Conference (ECAC) requested, and
was granted, an opportunity to present to the Associate
Adm nistrator for Gvil Aviation Security its observations on the
underlying issues and potential solutions associated with FAA
i npl enentation of section 322 of the Antiterrorism Act.

In Cctober 1996, the ECAC expressed disagreenent with
several underlying issues associated with the proposed revision
to part 129. First, according to ECAC, the inplenentation of
thé proposed revision to part 129 is the "unequivocal inposition
of extraterritorial legislation." I nstead of using donestic
| egislation to adjust inplenmentation of aviation security; the
ECAC bel i eves enhanced security cooperation can be best achieved
t hrough consultation. The ECAC voiced its concern that the
i npl enentation of revisions of part 129 as required by the
donmestic legislation will lead to divisiveness anong countries.

Second, the ECAC believes that amendnents to rul enaking and
security program requirements associated with part 129 have
historically been tied to changes in the nature and scope of the
threat posed to the security of the aircraft. This proposal does
not appear to be consistent with a threat-based standard,
according to the ECAC

Third, ECAC analysis shows that practical and physical
i mpl ementation of the security measures associated with the
proposed revision to part 129 is "inpossible" at many European

airports. The ECAC estimates that the costs associated with the

12



i mpl ementation of the proposed revisions to part 129 at a single
airport in the Netherlands would be prohibitive.

Fourth, the ECAC is attenpting to inplenent conprehensive
security neasures at all airports. In the estimation of the
ECAC, the inplenmentation of "identical mneasures” would inhibit
such a conprehensive approach by introducing requirenents
generating distinctive security requirenents to a selected
portion of air carriers.

Finally, the ECAC expressed concern that the inplenmentation
of security neasures "identical" to those required of US. air
carriers at |last points of departure to the U S., may have the
uni ntended effect of lowering the current security neasures of
some foreign air carriers. For exanple, a non-European air
carrier operating an originating flight froma region wth
political instability or strife would need to inplenent
extraordinary security measures. These security neasures reflect
the higher associated threat to its aircraft than the threat
associated with a U S. air carrier not originating operations
fromthe same region, but departing the sane airport for the
United States.

The FAA values the opportunity to have heard the prelimnary
observations of the ECAC regarding the |egislative mandate for
"identical security neasures." Through such frank discussions,
as well as from comrents received fromthis Notice, the FAA

anticipates the assistance of the affected parties to inplenent
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the Congressional mandate. The concerns of the ECAC are

addressed in the follow ng section.

Di scussion of the Proposal in Response to ECAC Concerns

Questions have been raised about the inplenmentation of this
proposed rule. Specifically, certain foreign governments have
expressed concern about the FAA seeking security prograns from
foreign air carriers which would include the procedures at |
foreign airports where government authorities inplenment security
measures. These governments believe that the nore appropriate
source of security progranms for these operations is the
responsi bl e foreign government, not the foreign air carriers.

The proposed rule would be consistent with U S
international obligations. As the FAA has stated in the past,
the applicability of this rule to foreign air carrier operations
at foreign airports that are a last point of departure to the
United States is necessary for the FAA to assure that foreign air
carrier operations into the US. territory are secure. This rule
Is an exercise of authority recognized in the Convention on
International Cvil Aviation (Chicago Convention) and U S. air
transport agreenments and is not intended to underm ne the
sovereignty of other nations. Under the Chicago Convention and
U S bilateral air transport agreenents, foreign air carriers are
required to conply with the laws and regul ati ons governing

adm ssion to or departure fromthe United States and the

14
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operation and navigation of those aircraft while within U S
territory. The provisions of the proposed rule are within the
scope of those laws and regulations. \preover, the

i mpl ementation of this proposed rule will be done in accordance
with these international obligations.

H storically, the aviation conmunity inplenmented security
measures based upon the assunption that the threat to an aircraft
was directly related to the specific nationality of the air
cafrieL The inplication of the Act is that the terrorist threat
to US interests relates not only to U S. air carriers but also
to air carriers of any nationality engaged in comrerce with the
United States. Therefore, security measures for U S. and foreign
air carriers operating at last points of departure to the US. or
fromairports in the United States shoul d be identical

In accordance with the Conference Report on the Act, the FAA
intends to identify Annex 17 to the Chicago Convention as the
basel i ne of necessary security measures required of foreign air
carrier operations to and fromthe United States. cCurrently, the
majority of foreign air carrier flights to and fromthe United
States operate under this standard.

Under existing authority, the FAA will review and update the
security requirenents that need to be levied on US. carriers.
This will be done on a country-by-country basis, and in sone
cases an airport-by-airport basis within a country. To inplenent

this proposed rule, the FAA would then inpose identical security
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measures on all foreign carriers flying fromthose airports as
| ast points of departure to the United States.

The FAA has found that simlar levels of protection, for
practically all foreign carriers' flights fromthe United
States, and nost flights from overseas, have been provided by

nmeeting the standards of Annex 17. However, the FAA’s
assessnents in the past of terrorist threats have indicated the
necessity for some foreign flag carriers to inplenment additiona
néasures to afford a level of protection simlar to that of US
carriers.

The foreign flag carriers may initiate inplenentation of the
addi tional neasures based on their own national threat
assessnents, or the foreign air carriers and their respective
national authorities may agree to the inplenentation of
additional security neasures follow ng consultations with the
FAA.

|f, however, specific tenporary threats affect a particular
foreign air carrier or U S air carrier, the FAA may require it
to inplenment additional appropriate security measures. |n such
I nstances, the FAA intends that any additional security measures
will not apply to airlines that are not threatened.

The FAA does not intend to dimnish the security neasures of
any foreign air carrier that may currently exceed the security
measures required of U S air carriers serving the same airport

and the proposed rule | anguage so states.
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The FAA will consult the foreign government authority
whenever changes to security neasures are deenmed necessary at a

foreign airport.

Proposed | nplenmentation of the Proposa

The FAA would initiate inplenentation of the "identical
measures” provisions of the Antiterrorism and Effective Death
Penalty Act of 1996 by anending § 129.25(e) and by anending the

foreign air carriers' security programs. The FAA anticipates

publication of the final rule in the Federal Reqgister by the end

of June 2000. The effective date of the regulation would be at
| east a nmonth from publication

The final stage of inplementation of a final rule would
occur with anendment to the security prograns of the regul ated
foreign air carriers. Toward that end, the FAA anticipates
devel opment of specific security amendnents in a parallel process
to the public rulemaking. The process will be predicated on a
reval idation of the currently required security measures for air
carriers. The FAA will retain all of the security measures for
which there is a continuing security justification. The FAA will
eval uate how identical neasures nmay be inplenented by foreign air
carriers in the nost effective manner from a security standpoint.

Special attention will be paid to the nore conplex neasures, such

as profiling.



The FAA has devoted considerable resources toward devel oping
security standards and regulations as well as the type of
equi prent that helps to keep international civil aviation secure
for not only the citizens of the United States, but for all
persons using the international civil aviation system The FAA
believes that it is through such continued internationa
cooperation that all flights can be nore secure in an

I ncreasi ngly dangerous world.

Regul atory Eval uation Summary
The FAA has deternined that this proposed rule is a "not
significant rulemaking action," as defined by Executive Order

12866 (Regulatory Planning and Review). The anticipated costs

and benefits associated with this proposed rule are sunmmari zed
bel ow. (A detailed discussion of costs and benefits is contained
in the full evaluation in the docket for this proposed rule.)
Because the Antiterrorism Act prohibits the Adm nistrator
from approving any security program of a foreign air carrier
"unless the security programrequires the foreign air carrier
to adhere to identical security measures" that apply to US
carriers serving the same airports, the FAA has determ ned that
there are not any potentially effective and reasonably feasible
alternatives to the proposed regulation that need to be assessed.
However, the FAA has drafted the proposed rule to permt

flexibility in tw respects. It would allow a foreign air

18



carrier to exceed the security neasures required of U S

carriers. The proposal also would permt a foreign air carrier
to refer the FAA to appropriate foreign governnent authorities
that perform security functions on the carrier's behalf in lieu

of specifying the procedures.

Cost of Conpliance

The FAA has perforned an anal ysis of the expected costs éhd
béhefits of this regulatory proposal. In this analysis, the FAA
estimated costs for a |o-year period, from 1998 through 2007. As
required by the O fice of Mnagenment and Budget (OVB), the
present value of this stream was cal culated using a discount
factor of 7 percent. Al costs in this analysis are in 1995
dol l ars.

To calculate the costs, the FAA exam ned the differences
between the Air Carrier Standard Security Program (ACSSP), which
sets the security standards and procedures that all certificated
U.S. air carriers use, and the Mdel Security Program (NSP)
whi ch sets the security standards and procedures that al
certificated part 129 (foreign) air carriers use. These
differences were examned at both domestic airports and foreign
airports that serve as the.last point of departure (LPD) to the
US  Due to the sensitive nature of these docunments, nost of
these specific differences cannot be discussed in this economc

summary or the regulatory analysis (both of which are public
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docunents). The Associate Admnistrator for Civil Aviation
Security (ACS-1) has determined that this information is
sensitive to Gvil Aviation Security operations; the disclosure
or dissemnation of this information is prohibited in accordance
wth 14 CFR Part 191. Sensitive security details related to the
cost section of this Regulatory Evaluation are available to
regul ated foreign air carriers and their national regulatory
authorities upon request. Arequest made by the foreign air
ca}rier should be directed to its Principal Security Inspector
(PSI); requests by the appropriate national regulatory authority
should be made to the FAA's CGvil Aviation Security Liaison
O ficer (CASLO for that country.

Total ten year costs sumto $1.19 billion (net present
val ue, $826 million). Gven that in 1997, 42.3% of passengers on
foreign flag air carriers were U S. citizens, the inpact on the
U.S. econony woul d average $50.7 million a year.! Hence, because
this proposed rule would not inpose costs exceeding $100 nmillion
annual ly on the U S. econony, this proposed rule is not a
"significant regulatory action" as defined by Executive O der
12866 (Regul atory Planning and Review).

Because security requirenents at each |ocation are subject
to change, it is inpossible. to know, at any given time, which
aviation security procedures foreign air carriers are performng

and on which flights. Accordingly, all differences were

' This is calculated by multiplying 42.3% times $1.19 billion and dividing by ten.
20



calcul ated assumng that no foreign air carrier is currently
performng any security functions in excess of the m ninmm
required under the MSP. This may lead to an overstatenent of
costs, as some carriers may already perform sone functions not
currently required.

The FAA consulted the Oficial Airline Guide (QAG to
determ ne the nunber of scheduled part 129 flights, with nore
than 60 seats, fromUS. gateway airports and from foreign |ast
point of departure airports where U S. air carriers also operate.
An annual growth rate of 5.2% was applied to these flights over
the ten year period of time. The nunber of passengers affected
was cal culated by multiplying the average nunber of passengers
per U S international flight by the nunmber of internationa
flights. The analysis also assuned an average of 2 checked bags
and 2 carry-on bags per international passenger.

Foreign air carriers wuld need additional equipnent and
personnel for these new requirenments. Equi pment needs were
based, in part, on peak hour requirenents at U S airports. In
t he absence of information about wages, enployment growth rates,
and annual enpl oyee turnover rates in each individual country,
this analysis used the equivalent rates of U S. enployees; this
may overstate costs, assuming that U S. wages exceed those in
most other countries. Al hourly wage rates were increased by
26% to account for all fringe benefits. Since additional

training would be needed for some of the new proposed
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requi rements, the nunmber of additional classes was cal cul ated
assum ng 20 peopl e per class. The FAA also assumed, in nost
cases, an average of one supervisor for every nine enployees and
that the supervisor salary was, on average, 20 percent higher
than the enpl oyee sal ary.

The FAA is requesting information on one of the new neasures
that could result fromthe proposal. This measure would limt
air carriers to accepting baggage only inside the term nal
building for flights to the US. fromforeign LpD’s where U.S
air carriers also operate. Currently, the FAA does not have
adequate data on which air carriers would be affected by such a
measure and no data on the additional termnal capacity
(facilities, labor, etc.) that would be necessary to accommodate
the checked baggage that is currently handl ed outside the airport
termnal. Additional information needed al so includes the
percent of passengers who currently check their baggage outside
the termnal building.

The FAA al so requests cost. information on any other airport
or termnal space issues that could result fromthis proposed

rule.

Anal ysis of Benefits

The primary benefit of the proposed rule would be to
strengthen air carrier security and the safety of all passengers

on foreign air carriers. Aviation security is achieved through
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an intricate set of interdependent requirenents. [t would be
difficult to separate out any current existing requirenment or any
proposed change, and identify to what extent any requirenment or
any change, alone, would have on preventing a crinminal or
terrorist act in the future.

Since 1987, the FAA has initiated rul emaking and pronul gated
security-rel ated amendnents that have amended parts 107 (airport
operator security), 108 (air carrier security), and 129 (foreign
air carriers). These anmendments have added to the effectiveness
of all these parts by addressing certain aspects of the total
security system directed at preventing crimnal and terrorist
activities.

Some benefits can be quantified -- prevention of fatalities
and injuries and the loss of aircraft and other property. Qher
benefits, no less inportant, are probably inpossible to quantify.
Since the md-1980's, the mjor goals of aviation security have
been to prevent bonbing and sabotage incidents. Preventing an
expl osive or incendiary device fromgetting on board an airplane
is one of the major |lines of defense against an aviation-related
crimnal or terrorist act. In the ten year period from 1986
t hrough 1995, eleven separate explosions occurred on commercia
airlines. These eleven incidents of sabotage (of which nine
occurred on foreign airlines) caused a total of 722 fatalities
and at least 112 injuries. In addition, in Decenber 1993, a

hijacking incident occurred on a U S.-bound foreign airline.
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An exanple of the type of explosion that aviation security

Is trying to prevent is the Pan Am 103 tragedy that occurred over

Lockerbie, Scotland in 1988. A conservative estinate of the

costs associated with this accident is $1.4 billion.

Conparison of Costs and Benefits

This proposed rule would cost approxinmately $1.19 billion
(net present value, $826 mllion) over ten years. This cost ]
neéds to be conpared to the possible tragedy that could occur if
an explosive or incendiary device were to get onto an airplane
and cause a catastrophe. Recent history not only points to Pan
Am 103's expl osion over Lockerbie, Scotland, but also the
potential of up to twelve Anerican airplanes being destroyed by
expl osive devices in Asia in early 1995.

Congress has mandated that the FAA take action to require
security neasures identical to those required of U S air
carriers for all foreign air carrier operations to and from any
U S airport where U S. air carriers operate. Congress, which

reflects the will of the American public, has determ ned that

this proposed regulation is in the best interest of the nation.
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Initial Regulatory Flexibility Determnation

The Regulatory Flexibility Act of 1980 (RFA) was enacted by
Congress to ensure that small entities are not unnecessarily and
di sproportionately burdened by Federal regulations. The RFA
whi ch was anmended May 1996, requires regulatory agencies to
review rules that may have a "significant econonic inpact on a
substantial nunber of snmall entities." The Small Business
Adm ni stration suggests that "small" represent the inpacted
entities with 1,500 or fewer enployees.

The proposed amendnents to the regulations would not apply
to any small donestic air carriers and, therefore, the FAA has
initially determned that they would not have a significant

i mpact on a substantial nunber of small entities.

‘International Trade I|npact Statenent

These proposed regul ations would nmake the security
requi rements between U S. and foreign air carriers identical
Foreign air carriers would incur costs. However, mandating
i dentical security measures for both foreign and donestic
operators would give neither US. nor foreign carriers a
conpetitive advantage; both U 'S. and foreign carriers would have
to follow identical security measures to acconplish passenger and
aircraft safety and security.

The international trade inplications of this rulenmaking are

difficult to predict at this time. A number of foreign
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governnents expressed strong opposition to the legislation, on
both legal and policy grounds, during and after its passage by
the Congress. COfficials of the European Cvil Aviation
Conference (ECAC) have informed the FAA that its menbers strongly
oppose any regulatory action to inplenent the statute. Thjs

rul emaking could be a factor in future bilateral negotiations,

but any attenpt to quantify possible inpacts on US. carriers

woul d be premature and specul ati ve.

Unfunded Mandates Reform Act

Title Il of the Unfunded Mandates Reform Act of 1995 (the
Act), enacted as Pub. L. 104-4 on March 22, 1995, requires each
Federal agency, to the extent permtted by law, to prepare a
witten assessnment of the effects of any Federal mandate in a
proposed or final agency rule that may result in the expenditure
by State, local, and tribal governments, in the aggregate, or by
the private sector, of $100 mllion or nore (adjusted annually
for inflation) in any one year. Section 204(a) of the Act, 2
U.s.c. 1534(a), requires the Federal agency to develop an
effective process to permt tinmely input by elected officers (or
their designees) of State, local, and tribal governments on a
proposed "significant intergovernmental mandate." A "significant
i ntergovernmental mandate" wunder the Act is any provision in a
Federal agency regulation that will inpose an enforceable duty

upon State, local, and tribal governments, in the aggregate, of
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$100 nmillion (adjusted annually for inflation) in any one year.
Section 203 of the Act, 2 U S.C. 1533, which supplenents section
204 (a), provides that before establishing any regul atory
requirenents that mght significantly or uniquely affect snmall
governnents, the agency shall have devel oped a plan that, anong
other things, provides for notice to potentially affected snall
governnents, if any, and for a neaningful and tinely opportunity
to provide input in the devel opment of regulatory proposals.

' This proposed rule does not contain any Federa

I ntergovernmental mandates or private sector nandates.

Federalism I nplications

The rule proposed herein would not have substantial direct
effects on the States, on the relationship between the National
Government and the States, or on the distribution of power and
responsibilities anong the various |evels of Governnent.
Therefore, in accordance with Executive Oder 12612, it is
determned that this proposal would not have sufficient
federalisminplications to warrant the preparation of a

Federal i sm Assessnent .

Paperwor k Reduction Act
In this proposed anmendnent to part 129--Operations: Foreign
Air Carriers and Foreign Qperators of U 'S. Registered Arcraft

Engaged In Common Carriage, § 129.25 contains informtion
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col lection requirements. As required by the Paperwork Reduction
Act of 1995 (44 U.S.C. 3507(d)), the FAA has subnitted a copy of
this proposed section to the O fice of Managenent and Budget
(OMB) for its review.

The information to be collected is needed to estimate the
costs to foreign air carriers with accepted security prograns:
(1) to check radiation | eakage on x-ray equi pnent used for
property security screening at part 107 airports at |east
annually; (2) to report aircraft piracy as part of the required
security program and (3) to maintain training records for
personnel involved in security activities.

It is estimated that this proposal will affect 171 part 129
aircraft operators annually. The estinmated annual reporting and
record keeping burden hours is estimated to be 5,193 hours and is
broken down as foll ows:

(1) Reporting and record keeping requirements for foreign

air carriers' security prograns requiring:

(i) Preparation of new security program
docunentation-- 6 hours for each new part 129 air
carrier operator; and,

(ii) Necessary security amended program
docunmentation-- 1.5 hours for each part 129 air carrier
operat or.

(2) Maintaining copies and availability of the security

prograns for use by civil aviation security inspectors of
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the FAA upon request-- 1 hour for each part 129 air carrier
operat or.

(3) Reporting and record keeping requirenents for the
training records for crew nenbers, air carrier security
representatives, and individuals performng security-related
functions--24 hours for each part 129 air carrier operator.
(This includes preparation and record keeping of training
records for personnel applying extraordinary security "
requirenents for flights departing from designated overseas
| ocations.)

(4) Record keeping by the air carrier of each x-ray survey
conducted for use by FAA officials upon request--.5 hours
for each part 129 air carrier operator.

(5) Reporting of acts or suspected acts of aircraft piracy
to the FAA.  This report is not nornally in witten form and

it is determned to be a request for assistance--.2 hours

for each part 129 air carrier operator

| ndi vi dual s and organi zati ons may submit conmments on the

information collection requirements by [insert date 60 days after

publication in the Federal Register], to the address for comments

listed in the ADDRESSES section of this document. These comments
shoul d reflect whether the proposed collection is necessary;
whet her the agency's estimate of the burden is accurate; how the

equality, utility, and clarity of the information to be collected
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can be enhanced; and, how the burden of the collection can be

m ni m zed.

Concl usi on

For the reasons discussed in the preanble, and based on the
findings in the Regulatory Flexibility Determnation and the
International Trade Inpact Analysis, the FAA has determ ned that
this proposed regulation is not significant under Executive O der
12866. In addition, the FAA certifies that this proposal, if
adopted, wll not have a significant econom c inpact, positive or
negative, on small entities under the criteria of the Regulatory
Flexibility Act. This proposal is considered significant under
DOT Regul atory Policies and Procedures (44 FR 11034; February 26,
1979).

List of Subjects in 14 CFR Part 129

Aircraft, Ar Carriers, Arports, Aviation safety, Wapons.

The Proposed Anendnent
In consideration of the foregoing the Federal Aviation
Adm ni stration proposes to anmend part 129 of title 14 of the Code

of Federal Regulations (14 'CFR part 129) as fol |l ows:

PART 129-OPERATIONS: FOREI GN AlR CARRI ERS AND FOREI GN OPERATORS

OF U S -REG STERED Al RCRAFT ENGAGED IN COVWMON CARRI AGE

30
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1. The authority citation for part 129 continues to read as
fol | ows:

Authority: 49 u.s.c. 106(g), 40104-40105, 40113, 40119,
44701- 44702, 44712, A44716-44717, 44722, 44901-44904, 44906

2. Section 129.25 is anended by revising the introductory

text of paragraph (e) to read as foll ows:

§ 129.25 Airplane security.
* * * * *

(e) Each foreign air carrier required to adopt and use a
security program pursuant to paragraph (b) of this section shall
have a security program acceptable to the Admnistrator. A
foreign air carrier's security programis acceptable only if the
Adm nistrator finds that the security program requires the
foreign air carrier in its operations to and fromairports in the
United States to adhere to the identical security neasures that
the Admnistrator requires U.S. air carriers serving the sanme

airports to adhere to. A foreign air carrier is not considered
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to be in violation of this requirement if its security program
exceeds the security measures required of U S air carriers
serving the sane airport. The follow ng procedures apply for

acceptance of a security program by the Adm nistrator:

*
* * * *

I ssued in Washington, D.C., on November 13, 1998.

47,

Ant hony 1 :mberg,
Director, Ofice of Cvil Aviation Security Policy and Pl anning.
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Executive Summary

The FAA proposes to anend the existing airplane operator
security rules for foreign air carriers and foreign
operators of U S. registered aircraft by inplenenting
provisions of the Antiterrorism and Effective Death Penalty
Act of 1996. The proposed rule would require the

Adm nistrator to accept a foreign air carrier's security
programonly if it has identical security measures required
of U.S. air carriers serving the sane airports. The
proposed rule is intended to increase the safety and
security of passengers aboard foreign air carriers on
flights to and fromthe United States. The ten year costs
total a maxi mum of $1.19 billion (net present value, $826
mllion), assumng that foreign air carriers are not already
in conpliance with sonme of these measures.

An exanple of the type of explosion that aviation security
is trying to prevent is the Pan Am 103 acci dent over
Lockerbie, Scotland. A conservative estimate of the costs
associated with this accident is $1.4 billion. This cost
underscores the consequences of not taking prudent security-
rel ated steps.

Congress has nandated the FAA take action to require
security measures identical to those required of US. air
carriers for all foreign air carrier operations to and from
any U.S. airport where US. air carriers operate. Congress,
which reflects the will of the Anmerican people, has
determned that this proposed action is in the best interest
of the nation.

The proposed regul ati on would not have a significant
econom ¢ inpact on a substantial nunber of small businesses,
or contain any Federal intergovernnmental nandates or private
sector mandates. It would have an inpact on internationa

t rade. Foreign operators would now incur the sanme security
costs as donestic operators.



. I ntroduction and Background

The foreign air carrier security regulations were

promul gated in 1976 and are contained in Part 129 of Title
14 of the Code of Federal Regul ations. In 1989, the FAA

i ssued an anendnent to § 129.25(e) that requires foreign air
carriers flying to or fromthe United States (U S.) to
submt their security prograns to the FAA for acceptance by
the Adm nistrator. The submtted prograns nust describe the
procedures, facilities, and equipment that foreign air
carriers will use to ensure the security of persons and
property traveling in air transportation. The rul e applies
to foreign air carrier operations at U S. airports and at
foreign airports that are a last point of departure (LPD) ’
before landing in the United States. Presently, 161 foreign
air carriers are required to have a security programthat is
acceptable to the Adm nistrator

The Aviation Security Inprovenent Act of 1990, enacted after
the tragic bonmbing of Pan Am Flight 103 over Lockerbie,

Scotl and, mandated nmany changes to air carrier security

pr ogr ans. It was the intent of Congress to ensure that all
Americans woul d be guaranteed adequate protection from
terrorist attacks on international flights arriving in or
departing fromthe United States, regardless of the
nationality of the air carrier providing the service. The
1990 Act required the FAA to ensure that foreign air
carriers operating under security prograns provide a simlar
| evel of security to that of prograns required of U S
carriers.

Since 1990, the nmeaning of the term"simlar" has been
considered by some to be anbi guous. On April 24, 1996, the
Antiterrorism and Effective Death Penalty Act of 1996 (Pub
L. 104-132) (the Act) was enacted. This Act clarifies this
anbi guous term by requiring that:

The Adm nistrator shall not approve a security
program of a foreign air carrier under section
129. 25, or any successor regulation, unless the
security program requires the foreign air carrier
in its operations to and from airports in the
United States to adhere to the identical security
measures that the Admnistrator requires air
carriers serving the sane airports to adhere to.

The key word here is "identical.” |In accordance with the
Act, Congress intends that the FAA will establish specific
security measures for international flights which al

foreign and donestic carriers wll be required to enploy and
provi de identical security neasures. In establishing this

| evel of necessary security for both U S and foreign air
carriers, Congress did not intend that any neasures



currently required of the U S. donestic carriers be
di spensed wi th.

Because the Antiterrorism Act prohibits the Adm nistrator
from approving any security program of a foreign air carrier
"unl ess the security program requires the foreign air
carrier . . . to adhere to identical security measures" that
apply to U S. carriers serving the sane airports, the FAA
has determned that there are not any potentially effective
and reasonably feasible alternatives to the proposed

regul ation that need to be assessed.

I, Pr oposal

This notice proposes to anmend § 129.25(e) to reflect the
recent l|legislation by stating that the Adm nistrator shal
approve a security program of a foreign air carrier only if
that security programrequires the foreign air carrier in
its operations to and fromthe United States to adhere to
the identical security neasures that U S carriers serving
the sane airports adhere to. The FAA will evaluate how
identical neasures may be inplenented by foreign air
carriers in the nost effective manner from a security

st andpoi nt .

The FAA would initiate inplementation of the "identica
measures” provisions of the Act by also anending the foreign
air carriers' security prograns. The inplenentation of a
final rule would occur with anendnents to the security
prograns of the regulated foreign air carriers.

The FAA has devoted considerable resources toward devel oping
security standards and regulations as well as the type of
equi pnent that helps to keep international civil aviation
secure for not only the citizens of the United States, but
for all persons using the international civil aviation
system  The FAA believes that it is through such continued
international cooperation that all flights can be nore
secure in an increasingly dangerous worl d.
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III. Cost of Conpliance

The FAA has perfornmed an analysis of the expected costs and
benefits of this regulatory proposal. In this analysis, the
FAA estimated costs for a |lo-year period, from 1998 through
2007. As required by the Ofice of Managenent and Budget
(OMB), the present value of this stream was cal cul ated using
a discount factor of 7 percent. All costs in this analysis
are in 1995 doll ars.

Total ten year costs sumto $1.19 billion (net present

val ue, $826 mllion). To calculate the costs, the FAA

exam ned the differences between the Air Carrier Standard
Security Program (ACSSP), which sets the security standards
and procedures that all certificated U S. air carriers use,
and the Model Security Program (MSP), which sets the
security standards and procedures that all certificated part
129 (foreign) air carriers use. These differences were
exam ned at both donestic airports and foreign airports that
serve as the LPD to the U S Due to the sensitive nature of
t hese docunents, nost of these specific differences cannot
be discussed in this public docunent?

Because security requirenents at each |ocation are subject
to change, it is inpossible to know, at any given tine,

whi ch aviation security procedures foreign air carriers are
perform ng and on which flights. Accordingly, al

di fferences were calculated assumng that no foreign air
carrier is currently performng any security functions in
excess of the mnimmrequired under the MNSP. This may |ead
to an overstatenent of costs, as sone carriers may already
perform sonme functions not currently required.

The FAA consulted the Official Airline Quide (ORG)? to
deternine the nunber of scheduled part 129 flights,? with

! The Associate Administrator for Civil Aviation Security (ACS-1) has
determned that this information is sensitive to Gvil Aviation Security
operations and processes. The disclosure or dissemnation of this
information is prohibited without the consent of ACS-1 or his designee
in accordance with 14 CFR Part 191.

2 The FAA cal cul ated the nunber of flights by using the August 1996
edition of the QAG This was done for two reasons - 1) August is
typically a high traffic nmonth and 2) US. international traffic in
August 1996 was, in fact, higher than any one nonth period from Cctober
1995 through Septenber 1996. As a result, the use of this traffic data
will therefore lead to a probable overstatement, rather than
understatement, of the costs.

* Section 129.25 also applies to public (but not private) charter
passenger operations. Due to the relatively snall nunber of public
3



aircraft having nore than 60 seats,® from U S. gateway
airports and from foreign |ast point of departure airports
where U.S. air carriers also operate. An annual growh rate
of 5.2% was applied to these flights over the ten year
period of tinme.' The nunber of passengers affected was
calculated by nultiplying the average nunber of passengers
per U S international flight by the nunber of internationa
flights? The analysis also assumed an average of 2 checked
bags and 2 carry-on bags per international passenger

Addi ti onal equi prent and personnel would be needed for these
new requirements. Equi prent needs were based, in part, on
peak hour requirenents at U.S. airports.’ |In the absence of
i nformati on about wages, enploynment growmh rates, and annua
enpl oyee turnover rates in each individual country, this
anal ysis used the equivalent rates of U S. enployees; this
may overstate costs, assuming that U S. wages exceed those
in nost other countries. Al hourly wage rates were

i ncreased by 26% to account for all fringe benefits.* Since
additional training would be needed for sone of the new
proposed requirenents, the nunber of classes for this
additional training was cal cul ated assum ng 20 people per

cl ass. The FAA al so assuned in nost cases an average of one
supervi sor for every nine enployees and that the supervisor

charter operations, the operations are not independently considered in
this analysis. The unit cost estimates per scheduled flight shown bel ow
can also be used to assess the estimated inpact for individual public
charter operations.

‘ Based on the ACSSP, MsP, and provisions in the current Part 108, 'Air
Carrier Security', the costs associated with this regulation only apply
to flights on aircraft with nore than 60 seats.

> Based on forecasts from FAA Aviation Forecasts: Fiscal Years 1996-
2007, Federal Aviation Adninistration, US. Departnent of
Transportation, Mrch 1996. The nunber of flights from 1996 was used
and the 5.2% growh factor was applied to this nunmber to get the
forecasts over the ten year time period.

® This was calculated based on information provided from the Forecast
Branch (AP0O-110),0ffice of Aviation Policy and Pl ans, Federal Aviation
Admi nistration, U S. Departnment of Transportation, and is based on the
average nunber of Americans on international flights.

" Peak hour assunptions were obtained from Regulatory |npact Analysis,
Reqgul atory Flexibility Determination, and Trade |Inpact, Final Rule -
Expl osives Detection Systems, Septenber 1989, Ofice of Aviation Policy
and Plans, Federal Aviation Admnistration, Section V.

® This fringe benefits factor was derived from Table 4-2, page 4-18,
Economc Analysis of Investnent and Requlatory Decision--A Qide,
FAA- APO-82-1, January 1982.




salary was, on average, 20 percent higher than the enpl oyee
salary.9

Table 1 (in the Appendi x) contains the cost estimates for

the thirteen measures (including one neasure enconpassing

several related activities) which conprise the current

di fferences between the ACSSP and the NBP. Due to the

sensitive nature of this information, the specifics of these

nmeasures will not be discussed in this document. However,

they can be grouped into different categories to show the

type of security procedures that this proposed rule would

i npose on foreign air carriers:

« Measures # 1 through 5 relate to the evaluation and
screeni ng of persons and baggage;

« Measures # 6, 7, and 13 deal with controlling access to
the aircraft;

o« Measures # 9, 11, and 12 have to do with the training of
screeners, screening supervisors, and crewnrenbers; and

« Measures # 8 and 10 relate to the oversight and appraisa
of screening and access control procedures.

In addition, measures that involve no costs, and the one

nmeasure for which the FAA is requesting information

(accepting baggage only inside the termnal building), are

not incl uded.

This table lists the first year cost per flight, total first
year cost (1998), and total non-discounted and di scounted
cost for the period 1998-2007. The table also lists the
percentage of part 129 flights to which each neasure
applies. Since this percentage varies from measure to
nmeasure, all flights may not incur the sane costs, and the
different costs per flight therefore cannot be aggregated.

The cost of this proposed rule for the first year, 1998, is
estimated at $101.6 mllion; the total cost for all flights
over the ten year period is estimated at $1.19 billion (net
present value, $826 mllion). Gven that in 1997, 42.3% of
passengers on foreign flag air carriers were U S. citizens,
the inpact on the U S. econony would average $50.7 mllion a
year.'® Hence, because this proposed rule woul d not inpose
costs exceeding $100 mllion annually on the U S. econony,

’ See Table A-2 and Exhibit A-1, respectively, in Final Regul atory
Inpact Analysis, Regulatory Flexibility Determnation, and Trade |npact
Assessnment, Final Rule, A cohol Msuse Prevention Program for Personne
Engaged in Specified Aviation Activities, Ofice of Aviation Policy,
Plans, and Managenent Analysis, FAA, February 1994.

¥ This is calculated by nultiplying 42.3%times $1.19 billion and
dividing by ten.
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this proposed rule is not a "significant regulatory action"
as defined by Executive Order 12866 (Regulatory Planning and
Revi ew) .

The FAA anticipates no additional security costs related to
the handling of cargo. A detailed explanation of this can
be found in the Appendi x under Exhibit 1.

The FAA is requesting information on one of the new neasures
that could result fromthis proposal. This measure would
l[imt air carriers to accepting baggage only inside the
termnal building for flights from foreign LPD’s to the US
where U S. air carriers also operate. Currently, the FAA ~
has no data on which air carriers would be affected by this
and the additional term nal capacity (facilities, |abor,
etc.) that would be necessary to accommodate the checked
baggage that is currently handl ed outside the airport
termnal. Additional information needed includes the
percent of passengers who currently check their baggage
outside the term nal building.

The FAA also requests cost information on any other airport
or termnal space issues that could result fromthis
proposed rul e.

V. Analysis of Benefits

The primary benefit of the proposed rule would be to
strengthen air carrier security and the security of all
passengers on foreign air carriers. The changes envi si oned
in this proposal are an integral part of the total program
needed by the air carriers and the FAA to prevent a crimna
or terrorist incident in the future.

Since 1987, the FAA has initiated rul emaking and promul gated
security-related anendnents that have anmended parts 107
(airport operator security), 108 (air carrier security), and
129 (foreign air carriers). These anmendnents have added to
the effectiveness of all these parts by addressing certain
aspects of the total security system that help prevent
crimnal and terrorist activities. In 1996, both Congress
and the White House Comm ssion on Aviation Safety and
Security (CGore Conmission) recomended further specific
actions to increase aviation security.

The proposed regul ations would nake the security
requi rements between U.S. and foreign air carriers
i dentical . Congress, which mandated that the FAA pronul gate
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this regulation, reflects the will of the American public,
and has determined that this proposed regulation is in the
best interest of the nation.

Since the md-1980's, the nmajor goals of aviation security
have been to prevent bonbing and sabotage incidents.
Preventing an explosive or incendiary device from getting on
board an airplane is one of the major |ines of defense
against an aviation-related crimnal or terrorist act. In
the ten year period from 1986 through 1995, eleven separate
expl osi ons occurred on conmercial airlines. These el even

i ncidents of sabotage (of which nine occurred on foreign
airlines) caused a total of 722 fatalities and at |east 112
injuries. Also, in Decenber 1993, a hijacking incident
occurred on a U S. -bound foreign airline?

An exanple of the type of explosion that aviation security
is trying to prevent is the Pan Am 103 acci dent over
Lockerbie, Scotland.'? A conservative estinmate of the costs
associated with this accident yields $1.4 billion (see Table
2 in the Appendix). This does not include all costs; the

i nvestigatory costs only include those from the Federa
Bureau of Investigation, the legal costs shown only include
those incurred by the U S. Departnent of Justice, and the

| egal iyards shown only reflect the m nimum of $75, 000 per
person™ Al of these costs, particularly the latter one,
coul d be nuch higher.

One of the nmjor conponents shown in Table 2 is the
potential market |oss associated with a catastrophic

terrorist incident. A study performed for the rFAA'
indicated that it takes about 9 to 10 nonths for passenger
traffic to return to the pre-incident |evel. However, no

study has |ooked at the effect of nmore than one expl osion or

" I'n Decenber 1993, a hijacking incident occurred on an Air China
flight from Beijing to New York.

12 Between 1983 and 1989, six foreign air carrier airplanes were al so

destroyed in a simlar manner. These include, for instance, the 1985
Air India explosion (which killed 329 people) and the 1987 Korean Air
explosion (which killed 115 people). The cost estimate on all these

accidents would be of the same magnitude as Pan Am 103.

'3 The legal awards from the trial are still under appeal. This $75, 000
limt is based on the Mntreal Protocol of the Warsaw Conventi on.

" Pailen-Johnson Associates, Inc., "an Econometric Mdel of the Inpact
of Terrorismon US Ar Carrier North Atlantic Operations", Contract
No. DTFAOl-86-Y-01055, Prepared for: Aircraft/Interactivity & Safety
Branch, FAA, Washington D.C, Sept. 1987
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other crimnal or terrorist incident happening within a
short period of tine. The plot masterm nded by Ranzi Yousef
i nvol ved exploding twelve airplanes within a very short
period of time. The market loss fromthese nmultiple acts
woul d have had a devastating inpact on international travel

Sorme benefits can be quantified -- prevention of fatalities
and injuries and the loss of aircraft and other property.

G her benefits, no less inportant (the perception of

i mproved security on the part of the traveling public), are
probably inpossible to quantify. Although not quantifi ed,
these benefits are very real and perhaps exceed quantifiable
benefits.

V. Conpari son of Costs and Benefits

This proposed rule would cost approximately $1.19 billion
(net present value, $826 million) over ten years. This cost
can be conpared to the possible tragedy that could occur if
a bonb or sonme other incendiary device were to get onto an
ai rpl ane and cause an expl osi on. Recent history not only
points to Pan Am 103's expl osion over Lockerbie, Scotland,
but also the potential of up to twelve American airplanes
being blown up in Asia in early 1995. As discussed above,
the loss of an airplane explosion is approximtely $1.4
billion; the |loss of several happening at the same tine
woul d be nuch | arger.

Congress has nandated that the FAA take action to require
security measures identical to those required of U S air
carriers for all foreign air carrier operations to and from
any U.S. airport where U S. air carriers operate. Congr ess,
which reflects the will of the American public, has
determined that this proposed action is in the best interest
of the nation.

VI Initial Regulatory Flexibility Determnation

The Regulatory Flexibility Act of 1980 (RFA) was enacted by
Congress to ensure that small entities (small business and
small not-for-profit government jurisdictions) are not

' The "substantial nunber" and "significant inpact" criterion are
obtai ned from FAA Order 2100.14A, Regulatory Flexibility Criteria and
Cui dance. The cost thresholds for the "significant inpact" criterion
are stated, in this Oder, in Decenber 1983 dollars; they have been
inflated to 1995 dollars by using the CPI.
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unnecessarily and disproportionately burdened by Federa
regul ati ons. The RFA, which was anended May 1996, requires
regul atory agencies to review rules that may have "a
significant econom c inpact on a substantial nunber of snall

entities." The Small Business Adm nistration suggests that
"smal|" represent the inpacted entities with 1,500 or fewer
enpl oyees.

The proposed anendments to the regulations would not apply
to any small donestic air carriers and, therefore, the FAA
has initially determned that they would not have a
significant inmpact on a substantial nunber of snal

entities.

VI1. International Trade I|Inpact Statenent

These proposed regul ations would nake the security

requi rements between U S. and foreign air carriers

i denti cal . Foreign air carriers would incur costs.
However, mandating identical security neasures for both
foreign and domestic operators would give neither U S. nor
foreign carriers a conpetitive advantage; both U S. and
foreign carriers wuld have to follow identical security
neasures to acconplish passenger and aircraft safety and
security.

The international trade inplications of this rulemaking are
difficult to predict at this tinme. A nunber of foreign
governments expressed strong opposition to the legislation
on both legal and policy grounds, during and after its
passage by the Congress. Oficials of the European G vi

Avi ati on Conference (ECAC) have informed the FAA that its
nmenbers strongly oppose any regulatory action to inplenent
the statute. This rul emaking could be a factor in future
bilateral negotiations, but any attenpt to quantify possible
impacts on U.S. carriers wiuld be premature and specul ative.

VI, Unf unded WMandat es Ref orm Act

Title Il of the Unfunded Mandates Reform Act of 1995 (the
Act), enacted as Pub. L. 104-4 on March 22, 1995, requires
each Federal agency, to the extent permitted by law, to
prepare a witten assessnent of the effects of any Federa
mandate in a proposed or final agency rule that nmay result
in the expenditure by State, local, and tribal governnents,
in the aggregate, or by the private sector, of $100 mllion
or nore (adjusted annually for inflation) in any one year.
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Section 204(a) of the Act, 2 U S C 1534(a), requires the
Federal agency to develop an effective process to permt
timely input by elected officers (or their designees) of
State, local, and tribal governments on a proposed

"significant intergovernmental mandate." A "sijgnificant
intergovernmental mandate" under the Act is any provision in
a Federal agency regulation that will inpose an enforceable

duty upon State, local, and tribal governments, in the
aggregate, of $100 mllion (adjusted annually for inflation)
in any one year. Section 203 of the Act, 2 U S. C 1533,

whi ch suppl ements section 204(a), provides that before
establishing any regulatory requirenments that m ght
significantly or uniquely affect small governments, the
agency shall have devel oped a plan that, anong other things,
provides for notice to potentially affected smal
governnents, if any, and for a neaningful and tinely
opportunity to provide input in the devel opnent of

regul atory proposals.

This proposed rule does not contain any Federa
i ntergovernnmental mandates or private sector mandates.
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Exhibit 1 - Cargo Security

In 1994, the FAA began a process to strengthen security
standards which apply to cargo transported on passenger
flights and to apply those standards equally to U S. and
foreign air carriers. That process involved both anendi ng
donmestic air cargo security standards and coordinating wth
governnents on the nultilateral level to strengthen

i nternational standards.

Currently air carriers nust apply different cargo security
nmeasur es depending on the source of the cargo. Air carriers
accept cargo from two basic sources, directly from shippers
and fromair freight forwarders. Air freight forwarders

al so accept cargo directly from shippers, consolidate it,

and then tender it to air carriers.

Air carriers nust determne if the shipper they directly
accept cargo fromis a "known" shipper (a regular custoner
of the air carrier). If the shipper is known, the required
security nmeasures are different from the security neasures
for cargo the air carrier accepts from an "unknown" shi pper.
The sane basic principal applies to the consolidated cargo
which air carriers accept fromair freight forwarders.
However, in this case, rather than rely on the "known"
status of an air freight forwarder, air carrier nmnust
determine if the air freight forwarder they accept cargo
fromis "approved" by a governnent entity. If the air
freight forwarder is not approved, again, different security
measures are required for the cargo.

In April 1994, the FAA anended the ACSSP and the MSP which
apply to foreign air carriers. Bot h anendnents require air
carriers to carry out the sane known shi pper/approved air
freight forwarder standards for donmestic cargo departing the
U S The FAA distributes its list of approved air freight
forwarders (called indirect air carriers within the US.)
quarterly to all US. and foreign air carriers alike

Concerning cargo inbound to the U S., the sane basic

shi pper/forwarder principals apply. However, the FAA does

not approve air freight 'forwarders outside the U S The FAA
and the conpetent aviation authorities of other governnents
have been coordinating within the context of the
International G vil Aviation Oganization (1CAO to
strengthen cargo security standards based on the "known

shi pper concept." The known shipper concept first b. came an
| CAO recommendation with the fifth edition of Annex 17 to
the Convention on International Cvil Aviation which becane
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effective in April of 1993. Since that time, the
reconmendati on has been adopted by various States (in
addition to the U S.), nost notably the United Ki ngdom
Australia, Denmark, Finland, and Swtzerl and.

Currently U S. passenger air carriers which transport cargo
froma LPD prior to entering the U S nay accept cargo from
air freight forwarders which have applied security neasures
approved by the host government, as can the national carrier
at the sane LPD. In states which have adopted the | CAO
known shi pper recommendation the cargo security standards,
which apply to U.S. and foreign air carriers for the cargo
they transport to the U S., is the equivalent of the FAA
standards for cargo transported fromthe U S

However, not all states have yet adopted the | CAO known
shi pper recomrendati on. In April 1995, the | CAO Aviation
Security Panel of Experts decided to recormend to the ful

| CAO council that this international recomrendation be

el evated to a standard. The full council adopted the
recommendation and the sixth edition of Annex 17 wll make
t he known shi pper concept an international standard. That
edition is scheduled to becone effective in the spring of
1997. At that point, global cargo security standards for
international flights will not only have been strengthened,
but will be equal irrespective of national status.

The security measures applied by foreign air freight
forwarders outside the U S. are both critical to the success
of air cargo security and beyond FAA s direct regulatory
authority. Therefore, the FAA believes that the nost
effective way to strengthen cargo security standards and to
ensure their equal application, is through active

i nvol venment of the host governnent at the LPD. Si nce | CAO
is taking action in this area, the FAA does not currently
expect to inpose unilateral regulatory requirements upon
foreign air carriers concerning the security relationship
between them and their foreign air freight forwarders at
LPD’s where U S. air carriers also operate.



TABLE 1 -COST ELEMENTS - ESTIMATED UNIT COSTS

(1995 dollars)
Procedure/Requirement Cost Per | Total First Total Cost Discounted
Flight Year Cost (1998-2007) Total Cost
(1998) (1998) (1998-2007)
L 10.47 person hours per flight @ $6.21 $2.98 $387,482 $4,919.450|  $3,352,818
per hour; applies to 34% of flights*
0.40 person hours per flight @ $6.75 $2.70 $350,980 $4,456,023 $3,036,973
per hour; applies to 34% of flights
Equipment; applies to 34% of flights $40.79] $5,302,500 $6,825,000 $5,948,250
2 |4 person hours per flight @ $6.21 per $24.84 $822,468 $10,441,996 $7,116,672
hour; applies to 8.5% of flights
3 |11 person hours per flight @ $17.64 $193)|69 $12,826,207 $162,840,653 $110,982,956
per hour; applies to 17% of flights
4 |2 person hours per flight @ $6.21 per $12.42 $822,468 $10,441,996 $7,116,672
hour; applies to 17% of flights
5 |11.16 person hours per flight @ $196|86 $13,036,472 $165,510,172 $112,802,348
$17.64 per hour; applies to 17% of
flia hts
6 |25 person hours per flight @ $17.64 $441 [OO $29,203,567 $370,766,514 $252,693,433
per hour, applies to 17% of flights**
7 [3.75 person hours per flight @ $66.17 $4,381,859  $55,631,792| $37,915,475
$17.64 per hour; applies to 17% of
flights
8 |3 person hours per flight @ $23.38 $70.[14 $27,195,870 $345,276,933 $249,823,402
per hour; applies to 100% of flights
9 |25 or 29 hours initial training @ $1.43 $555,442 $2,702,745 $1,934,426
$23.38 and $30.25 per hour; 6 or 8
hours recurrent training @ same
rates; applies to 100% of flights
10 |5 minutes per relevant employee per $0.11 $1,683 $18,017 $12,526
year @ $23.38 per hour; applies to
52% of flights
11 (8 hours of initial training @ $83.08, $9.644 $3,736,478 $26,698,322| $18,709,377
$46.91, and $30.25 per hour; 4 hours
of recurrent training at same rates;
applies to 100% of flights
12 |80 hours of initial training @ $17.64, $44.05| $2,917,038 $11,303,377 $8,333,171
$21.17, and $30.25 per hour; 8 hours
of recurrent training at same rates;
applies to 17% of flights
13 |2 person hours per flight @ $17.64 $35.28 $755,768 $9,595,172 $6,539,535
per hour; applies to 6% of flights
TOTAL $102,296,284|%1 ,| 87,428,163| $826,318,035

The percent of part 129 flights to whic
schedule.

| the procedures apply is based on August 1996 flight

*%

This cateaorv includes several relatec activities performed at the same averaae waae rate.

*kk

The cost per flight column cannot be totaled because all flights do not have to comply

with all procedures.




TABLE 2 - UNDISCOUNTED COSTS OF A LOCKERBIE-TYPE EXPLOSION

Number Component Cost Total Cost
(1995 dollars)
Fatalities 270 $2,700,000 $729,000,000
Aircraft 1 $149,097,706 $149,097,706
Property $11,921,259 $11,921,259
Investigation $27,801,045 $27,801,045
Market Loss '° $491 .1 55.880 $491 ,155,880
Legal Costs $3,464,748 $3,464,748
Awards 270 $75,000 $20,250,000
TOTAL $1.433.828.426.

' This is due to the loss of revenue based on decreased passenger

levels on U.S.

information, see

Det er m nation,

carriers as a result of such an incident.
Regul atory | npact

For nore

Analysis, Requlatory Flexibility

and Trade | npact,

Fi nal Rul e - Expl osives Detection

Systens, Septenber
Aviation Adm nistration,

Ofice of
Section
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from that analysis was updated to 1995 dollars.
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